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51 [ Filed Apr. 3, 56] JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled February 2, 1956, Sworn in on ebedeny 7, 1956 


The United States of America : Criminal No. 346-56 
Vv. : Grand Jury No. Orig. 
James E. Smith : Robbery (22 is ik 2901) 


The Grand Jury charges: 

On or about September 11, 1954, within the District of Columbia, James 
E. Smith, by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 
person and from the immediate actual possession of Thomas Joseph property 
of Thomas Joseph and Naim Slyman, of the value of about $100. 50, consisting 
of the following: one billfold, of the value of $1.50, pay’ of Thomas Joseph; 
$99.00 in money, property of Naim Slyman. 

/s/ Leo A. Rover 


Attorney of the United States in 
and for the District of Columbia 


/s/ Gsarles S. Piggot 
Foreman. 


55 [Filed June 6, 1956 ] 


On this 6th day of June, 1956, came the attorney of the United States; the 
defendant in proper person and by his attorney Thomas E. O' Neill, Esquire; 
whereupon the jurors of the regular Petit Jury panel serving in Criminal Court 
No. One, being called, are sworn upon their voir dire; and thereupon comes a 
jury of good and lawful persons of the District of Columbia, to-wit: 


1. Arthur R. Brandes 5. James T. Delanoy | 
2. Nathaniel Brannum 6. Catherine E. Grady 
3. Jerry S. Cooper 7. William H. Gross 


4. Timothy H. Cullen 
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8. Lillian G. Griffin 11. Henry V. Jones 
9. Dollie H. Herbert 12. Thelma Jones 
10. Lucile Hutchison 
who are sworn to well and truly try the issue joined herein; thereupon Henrietta 
Kay called and sworn as alternate juror; whereupon the defendant withdraws 
his plea of not guilty heretofore entered and pleads guilty to the indictment. 
The case is referred to the Probation Officer of the Court and the defendant is 
remanded to the District Jail. 
By direction of 
DAVID A. PINE 


Presiding Judge 
Criminal Court # One 


56 [Filed June 25, 1956] 
JUDGMENT AND COMMITMENT 

On this 22nd day of June, 1956, came the attorney for the Government and 
the defendant appeared in person and by counsel, Thomas E. O'Neill, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of guilty 
of the offense of Robbery as charged and the Court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of 

Two (2) years to Seven (7) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment and 
commitment to the United States Marshal or other qualified officer and the copy 
serve as the commitment of the defendant. 

/s8/ David A. Pine 
United States District Judge. 
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57 [Filed April 19, 1957] Criminal No. 346-56. 


Motion For Leave To File Petition For 
Writ of Audita Quereta 


1. Jurisdiction is grounded upon the U.S.C. Section 2072. Rule 60(b)(3) Title 
28 as amended December 27th, 1946, December 29th, 1949. | 
2. Petitioner James E. Smith, being first duly sworn according to law, depose 
and say that he is a citizen of the United States of legal age and the petitioner 
named in the above entitled cause and is now confined in the D. C. Reformatory 
located in Lorton, Virginia, Fairfax County. 
3. Petitioner James E. Smith seeks relief Via Writ of Audita Querela upon the 
grounds of "Fraud by intrinsic action" which by due diligence could not have 
been discovered in time to move for a Direct Verdict under Rule 50(a) that the 
belated assistances of assigned Counsel was mere means of extorting a plea 
of Guilty from petitioner in furthering assisting the Government in convicting 
petitioner of a fraudulent charge of Robbery, where the Court had no jurisdiction 
over such charge of Robbery or jurisdfction over the petitioner. 

4, The records shows that the Grand Jury failed to return indictment against 


petitioner, and petitioner signed his release and was released from the charge 
and from the D. C. Jail on May 1, 1956. | 
5. The records further shows that petitioner was illegally arrested on May 2, 


1956, and returned to the D. C. Jail without any charge, and without a prelimi- 
nary hearing before a commiting Judge or commissioner. _ 

6. That Petitioner was mistily arraigned before Judge Laws, without the aid 

of Counsel on May 3, 1956, to a void or none existing Charge of Robbery. Itis_ 


to be noted that no indictment had been returned, nor had petitioner been served 
with a copy of any such indictment as charged, 


7. Petitioner, James E. Smith, urges relief from a judgment of this Honorable 
Court, rendered on June 22, 1956. Wherein and whereby said petitioner, James 
E. Smith, was sentenced to a term of from two to seven years, and reasons 
therefore alleges as follows: | 

8. That the said plea of guilty was entered not in accord with his best sound 
judgment, i.e., Petitioner's plea was entered without due consideration of the 





4 
facts in said cause, that there exists in the plea "excusable chicanery and 
usurpering,” (sic) which if clarified may convince this Honorable Court of the 
adversability of granting relief sought. 

59 $. Because of Counsel laxity, the repercussion was to the effect of de- 
priving petitioner of life and liberty without due process of law, and a fair 
trial. Thereby appointed Counsel clearly demonstrated his lack of interest 
and or inadequateness wherefore, what was lost could not be recovered thru the 
negligence of counsel. Petitioner should na and must not be subjected to con- 
ditions because of the neglect and short comings of appointed counsel. 

See: (Beckett vs. Hudspeth, 131 F. 2d 195 C.C.A. 10) 
(Newfield vs. U.S. 73 App. D.C., 174, 118 F. 2d 375) 
Counsel at time of trial failed to file a motion for dismissal of cause for lack 
of jurisdiction, etc. (See: 3445 T. 18 U.S. Code) 
Conclusion 

Petitioner, therefore, respectfully requests this Honorable Court grant a 
prompt hearing thereon, make finding of facts and conclusion of law with 
respect thereto. "If the Honorable Court find there has been such (hands with- 
out trumps) a denial of fundamental Principle.'' May the Honorable Court forth ~ 
with issue the writ as prayed. And may counsel be assignedto argue same as 
ruled in Johnson vs. Zerbst, 304 U.S. 459." 
Johnson vs. United States, Misc. No. 531 1956 Term, 25 IW 3254 (1957). 

Respectfully submitted, 

/s/ James E. Smith, Petitioner 
Subscribed and sworn to before me this 17th day of April, 1957. 

/s/ Edward T. Flanagan, Notary Public 


62 [Filed May 1, 1957] 


AFFIDAVIT OF ASSIGNED COUNSEL 
RELATIVE TO CERTAIN MATTERS RAISED IN PETITION FOR WRIT OF 
- AUDITA QUERELA 
IN THE DISTRICT OF COLUMBIA; SS: 
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Thomas E. O'Neill, being first duly sworn on oath deposes and says as follows: 

1. That he was duly appointed by order of Court on May 3; as td defend 
James E. Smith, the above defendant. 3 

2. That pursuant to this appointment he procured a copy of the indictment 
and checked other details with regard to the alleged crime. | 

3. That he personally visited with and interviewed the accused on no less 
than three separate occasions, in attempting to prepare a detense to the charges 
against said defendant. 

4. That he called on the telephone, and personally interviewed Mr. Thomas 
Joseph, the complaining witness, to ascertain his version of the alleged crime; 
that in the course of these conversations your affiant asked Mr. Joseph if he 
was sure it was Smith, who had robbed him; where he was robbed, what time 
it was, and other questions about the crime, in an effort to sid on any de- 


fense. 
5. That your affiant called on the telephone with, and personally visited 

on two occasions with a Mattie Johnson, in Alexandria Virginia, at the sug- 

gestion of the defendant; that your affiant spent well over an hour in question- 


ing said Mattie Johnson in an effort to establish the defendant's alibi that he had 
been at her house at the time of the commission of the crime; that your affiant 
asked Mattie Johnston about the whereabouts of a certain Elsworth Green who 
allegedly drive (sic) defendant to the Railroad Station at the time of, or on the 
day of the crime; that said Mattie Johnson did not know anything of Elsworth 
Green; That your affiant was unable to secure any evidence through this source. 

6. That your affiant sought one Viola Skinner as a material witness, but 
was unable to ascertain her whereabouts. | 

7. That your affiant attempted in various other ways, not presently re- 
callable, to prepare a defense for the accused. 

8. That the Defendant, James E. Smith, on every occasion prior to trial 
denied any knowledge of the crime; whereupon your affiant came to court on 
June 6th prepared to defend, to the best of his efforts, the defendant herein. 

‘9. That in Court the Jury was actually impaneled in the above entitled case, 
and a recess was called upon motion by the Government; that at this time your 
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affiant talked withthe United States Attorney Mr. Titus about the evidence 
he was going to present; that your affiant was advised that Federal Bureau of 
Tovestigation agents would testify that the defendant had confessed the crime to 
them; whereupon your affiant told the defendant in the cellblock of this evidence; 
that the defendant replied "I wonder why they say that” (which had been his 
standard reply as to everybody's story other than his own); that your affiant 
spoke to the defendant somewhat as follows: "The judge is not going to be lenient 
with you if you are guilty and a parade of witnesses goes out there and reiterates 
all the details of the crime. If you are guilty, in my opinion it would be better 
to plead guilty, now I am not telling you to plead guilty, I did that once in Munici- 
pal Court, and Ill never do it again, but if you are guilty it would seem much 
better to me to admit it rather than waste the time of the Court; however, the 
decision is up to yoy. Now you know what those witnesses are going to testify 
to, are you going to tell me you are still innocent? If that’s it, then we will 
go out there and I'll do the best I can, but I can't see much of a chance at all 
with the Government evidence. Now tell me the truth weren't you the one?" -- 
Whereupon, after haws and musings the defendant replied, ‘Yeah, I did it." 
That your affiant then asked whether defendant wished to enter a guilty plea and 
he said ‘Whatever you say." That your affiant then countered with the statement 
“It's not what I say, the decision is up to you;" that Defendant thereupon decided 
to enter a guilty plea. 

10. That the defendant, following the recess entered a plea of guilty to 
the indictment, in open Court, in the regular manner, and without duress or 
fraud, but upon his own decision. 

11. Whereupon with regard to the allegations contained in the Motion For 
Leave To File Petition For Writ Of Audita Querela, as to lack of interest on 
the part of Counsel, and lack of diligence, and other charges, Counsel is prompted 
to pose the question: “I wonder why he say that." 

12. That the matters stated herein by your affiant are the facts of this 
matter, as counsel remembers them, that those matters stated on information 
and belief counsel verily believes to be true. 

/s/ Thomas E. O'Neill 
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The above named affiant, personally known to me to be Thomas E. O'Neill 
personally appeared before me this 1st day of May, 1957, and subscribed the 
foregoing affidavit and has sworn that it is true. | 

/s/ Patricia R. Rodgers 


Notary Public, D. C. 
My Commission Expires Feb. 28, 1961. 


65 [Filed May 3, 1957] 


ORDER 
Upon consideration of the '"Motion for Leave to File Petition for Writ of 
Audita Quereta," and treating the same as a motion under 28-2255 United 
States Code, and the files and records of this case, and it appearing therefrom 
that they conclusively show that petitioner is entitled to no relief thereunder, 
it is by the Court, this 3d day of May, 1957, ; 
OKDERED that the same be and hereby is denied. 


/s/ David A. Pine 
Judge 


66 [Filed May 20, 1957] 


Motion to Vacate and Set Aside Sentence 
Un Title tion U.S.C. 


The petitioner, in proper person, in the above numbered Criminal Case 
moves this Honorable Court to vacate sentence, as hereinafter fully set forth, 
and as cause therefor. shows the Honorable Caurt as follows: 

Prior Action 

1. The petitioner forwarded to the U. S. District Court on April 17, 1957, 
a “Writ of Audita Querela" requesting leave to file said Writ. 

2. The District Court (Judge Pine) ordered that Leave to File "Writ of 
Audita Querela" be denied dated May 3, 1957. | 

Jurisdiction 
In Support of this Court's jurisdiction attention is called to the following 
citations. 

Walker vs. Johnson, 312 U.S. 275, 61 Ct. 85 B.L. Ed. 830. 
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Johnson vs. Zerbst, 304 U.S. 458. 
67 Pierce vs. U.S. App, D.C. 19, 197 F. 2d 189 (D. C. 1952). 
Akowskey vs. U. S. app. D. C. 1946, 158 F. 2d 649, 81 U.S. App. D. C. 
Frank vs. Mangun, 35 S. Ct. 582, 590, 69 LEd. 969. 
Specification of Violation and 
Statement of the Case 

Arrested and Returned to D. C. 

The petitioner was arrested in the State of Georgia, City of Atlanta, on 
March 24, 1956. And a "Bench Warrant was issued" in Washington, D. C. by 
or from the (D.A. Office) on April 3, 1956. For the arrest of petitioner as the 
result of an alleged robbery in 1953. 

Petitioner was returned to Washington, D. C. on April 4, 1956, the hearing 
before the Commissioner was waived, no Counsel was present in behalf of 
petitioner. Bond was set at $5,000 dollars, and petitioner was committed in 
the D. C. Jail on April 9, 1958 (Charge Robbery). 

Grand Jury Ignored 
The Grand Jury ignored the alleged Robbery Charge on April 30th, 1956. 
Petitioner"'s Release ‘From Custody . 

The petitioner signed for his personal property at the D. C. Jail on May 

1, 1956, and was thereon the said day released from custody. 
68 Illegally Re-Arrested In Same Case 

On May 2, 1956, Petitioner was rearrested illegally and taken directly to 
the D C. Jail without any charge against petitioner, and petitioner was lodged 
without committment. 

No Indictment-Arr Without Aide of Counsel 

Petitioner was taken before Laws Chief Judge, on May 3, 1956, for arraign- 
ment, and without the aide of Counsel and no indictment presentment. Petitioner 
pleaded not Guilty to a charge of Robbery. 

Court Set Bond 
After Petitioner's arraignment before Chief Judge Laws Bond of $3,000 dollars 
was set by the Judge, on May 3, 1956. 


Court Appoint Counsel 





69 


| 
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After the above arraignment, the Court (Laws Judge) referred case and appointed 
Attorney Thomas O'Neill, to defend petitioner. 

When petitioner first talked to his appointed Counsel o Neill each of the 
foregoing events was fully explained to the said attorney by petitioner. 

As result Attorney O'Neill bombarded petitioner with odd legal questions 
in such a manner to belittle petitioner, because petitioner did not understand the 
meanings of most of his (O'Neill) statements. 

However, Atty. O'Neill, refused to file Motion, that petitioner be released 
because of illegal arrest to wit: "double jeopardy." 

That appointed Counsel refused to move the Court to dismiss the cause for 
lacks of jurisdiction because the "Grand Jury Had anil the case on April 
30, 1956. | 

That appointed Counsel, persisted and suadered (sic) petitioner to enter 
a plea of guilty, petitioner being a real layman and without anyone to turn to 
for aid "was snowballed" from one position to another, by his appointed. 
Attorney, until petitioner could no longer resist Attorney O'Neill's persistings 
to plead Guilty, etc. So petitioner pleaded guilty against his will and on the 
ill advice of Counsel. 

"Actum me invito factus non est meus actus." 

Sentence 
That Petitioner was sentenced to be imprisoned from 2 to 7 years, June 22, 
1956, by the Honorable Chief Judge Laws. : 
Double Jeopardy 
That the 2 to 7 years imposed on petitioner constituted "double jeopardy" be- 
cause petitioner was never indicted to wit: The Grand Jury had ignored this 
case against petitioner April 30, 1956. Thus trial Court was without jurisdiction 
to proceedure to judgement against petitioner for lacks of jurisdiction. (sic) 
Argument | . 

It will be observed that the instant case, and the statute involved has a 
conclusive legislative history. The prevailing test of identity of statutes and 
laws inacted by Congress is shown by experience to produce unfairness, harsh- 
ness, conflict, confusion and doubt as to the enjoyment by persons accused of 
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crime of the fifth Amendment's purpose to prevent double punishment. 

The petitioner shall be released of his imprisonment such imprisonment 
imposed on petitioner offends the canons of decency and fairness which ex~ 
press the notions of justice rooted in the traditions and conscience of the 
people of the United States. 

Conclusions 

The Petitioner avers that the procedure by which he has been imprisoned 
was lacking due process of law thus, the instant case at is not that of knowledge (sic) * 
acquired through the wrongful act of a stranger, but it must be assumed that the m 
Government planned or at all events ratified the whole performance. 

Therefore, petitioner invokes the authority of the Court of Appeals in the 
case of Coplon vs. U. S. Cir. Judge Wilber K. Miller wrote in: Coplon vs. 

U.S. 1951 89 U.S. App. D. C. 103, 114. 191 F. 2d 749, 760 certiorary denied, 
1952, 342 U. S. 926, 72 S. Ct. 363, 96 L. Ed. 690...."A defen dant in a criminal 
case may not be legally guilty except in a trial in which his constitutional 

rights are scrupulously observed. No matter how overwhelming the evidence 
of guilt, if the accused is denied the effective assistance of Counsel, or any other 
element of due process of law, without which he cannot be deprived of life or 
liberty. Deprivation of these fundamental rights goes to the essence of a fair 
trial." 

Title 28, U. S. C. Section 2255 Provides: A prisoner in custody under 
sentence of a Court established by act of Congress claiming the right to be 
released upon the ground that the sentence was imposed jn violation of the Con- 
stitution or laws of the United States, or that the Court was without jurisdiction 
to impose such sentence, or that the sentence was in excess of the maximum 
authorized by law or is otherwise subject to collateral attack may move the 
Court which imposed the sentence tovacate set aside or correct the sentence. 

Ex parte Walkins, 3' Pet 193 (1330) 

Johnson vs. Zerb8t, 304 U. S. 458, 466 (1938) 

Frank vs. Manerum, a 37 U. S. 309-330-331 (1915) 





Prayer : 
It is forcefully maintained by petitioner that the trial Court was without 


jurisdiction to impose any sentence on petitioner and his conviction should be 
set aside and forever held to be Null and Void. 
/s/ James E. Smith 
Petitioner-Pro-Se | 
Subscribed and sworn to before me this 13th day of May, 1957. 
/s/ Wade G. Maddox, Notary Public 
My commission Expires October 31, 1958. 


72 [Filed May 23, 1957] 
ORDER | 

Upon con sideration of the ''Motion to Vacate and Set Aside Sentence Under 
Title 28 Section 2255 U.S.C." filed May 20, 1957, and it appearing to the Court 
that said motion constitutes "A second or successive motion for similar relief 
on behalf of the same prisoner" -- a previous motion, filed April 19, 1957, 
having been denied by order filed May 3, 1957 -- and it further appearing that the 
files and records conclusively show that the petitioner is entitled to no relief, 
thereunder, it is, this 23d day of May 1957, 

ORDERED that the said motion be and the same is hereby denied. 

/s/ David A. Pine 


Judge | 


75 [Filed January 8, 1958] 
On Motion to Vacate Sentence Pursuant to 28 U.S.C. 2255 Memorandum 
Of Law And Citation of Authority And For Appointment of Counsel 
Statement 

It is well settled that upon consideration of a Motion to Vacate a Sentence 
under Section 2255, the allegations made by the prisoner must be assumed to 
be true, except if such allegations can be demonstrated by the files and the 
records to be untrue. Thus, it has consistently been held that where the motion 


12 
alleges matters dehors i/ the record, the facts alleged must be taken to be 
true, Smith v. United States, 223 F. 2d 750 (C.A. 5). 

Comes now the defendant (hereinafter named petitioner) pursuant to the 
Statute (62 Stat. 967 (1948), as amended; 63 Stat. 105 (1949); 28 U. S. C. Sec. 
2255 (Supp. v. 1952)) and moves this Court to vacate sentence imposed in 
Criminal No. 346-55 (Two (2) years to Seven (7) years), and as cause therefore 
states as follows: In Herman v. Claudy, 350 U. S. 116, 76 S. Ct. 223 (1955) 
the Supreme Court of the United States held that "men incarcerated in flagrant 
violations of their Constitutional rights are entitled to relief." 

Petitioner contends that (1) In Criminal Case No. 505-56 he was released 
from the District of Columbia Jail by reason of the Grand Jury's failure to 
indict him (see footnote No. 1 of this motion); (2) that he was released from the 
District Jail and spent the night in a Washington, D. C. Hotel; (3) That on the 
following day (May 2, 1956) he was arrested for the same crime which the 
grand jury ignored; (4) that there was no complaint filed for the subsequent 
arrest; (5) That the subsequent arrest was unjustified and contrary to the 
rules of criminal procedure for the United States District Courts; (6) That he 
was denied due process of law in that he was ineffectively represented by 
court-appointed trial counsel who a.) failed to motion the Court for the Grand 
Jury Minutes b.) mentally coerced petitioner to plead guilty with the inference 
that there would be witnesses to identify petitioner and that, if found guilty, a 
severe sentence would be imposed; c.) failed to investigate the cause of the 
original release of petitioner and his subsequent arrest the following day. 
These and other allegations outside the record are prima facie evidence that 
petitioner was denied the requisites of a fair trial. 

For the purpose of clarity petitioner shall endeavor to relate the facts 
which gave rise to his original arrest. 


1/ May 1, 1956 (Copy of Grand Jury Ignoral and Release) Prisoner to Be Re- 
leased by Reason of: Rel. at Jail by Court Order (Grand Jury Ignoral) 
108952 Smith, James Elijah c/m Robbery G.J. 505-56. Released To: G. J. 
Ignored; Time: 1335; Date: 5/1/56. 
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On the 24th day of March 1956, petitioner was arrested in Atlanta, Georgia 
and held for investigation of a robbery in that city. At the Georgia police 
precinct petitioner was questioned about a service station robbery and told that 
the attendant was robbed and killed and that they (the police) were going to 
prove that petitioner committed the crime. The police also stated that if they 
could not attribute this crime to petitioner, they would send him back to Wash- 
ington, D. C., to stand trial. James M. Newson, Esq., represented petitioner 
in Atlanta, after his thorough investigation the charge was dismissed on March 
28, 1956. 

Petitioner was transferred from Atlanta, Georgia by the United States 
Marshal (without waiving extradition or other proper procedure) and arrived 
in Washington, D. C. on April 7, 1956 at 11:30 A.M., taken to the U. S. Mar- 
shal's office, fingerprinted and placed in a detention cell later to be trans- 
ferred to the District Jail in violation of Rule 5(a) of Federal Rules of Crimi- 
nal Procedure which requires that the arrested person be taken immediately 
before a committing magistrate. On April 9, 1956, petitioner was arraigned 
before the United States Commissioner (without counsel) questioned concerning 
the alleged robbery and returned to the District Jail. On none of these occa- 
sions, did petitioner have the assistance of counsel. On May 1, 1956, petitioner 
was released from the District Jail on failure of the Grand Jury to return a 
true bill in Criminal Case No. 505-56. Petitioner's subsequent arrest for the 
same crime followed the day after being released from the District Jail. 

On April 8, 1956, there was filed 2/in open Court a one-count indictment 
in Re: The United States of America v. James E. Smith, Criminal No. 346-56 
charging violation of (22 D.C.C. 2901) commonly known as robbery. The Gov- 
ernment charges that: On or about September 11, 1954, within the District of 
Columbia, James E. Smith, by force and violence and against resistance and 
by sudden and stealthy seizure and snatching and by putting in fear, stole and 
took from the person and from the immediate actual possession of Thomas 
2/ Petitioner was never given a copy of his indictment a prerequisite prior to, 
or at the time of answering the indictment. 
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Joseph property of and Naim Slyman, of the value of about $100.50, consisting 
of the following: one billfold, of the value of $1.50, property of Thomas Joseph; 
$99.00 in money, property of Naim Slyman. 

78 Petitioner contends that the Georgia Officials were without jurisdiction to 
take affirmative action in the District of Columbia charge because, on March 28, 
1956, the alleged charge of robbery in Atlanta was dismissed, the records of 
this j urisdiction reflect the indictment in this case was not filed until April 3, 
1956 and a Bench Warrant ordered and Issued on April 3, 1956 by the Prosecutor's 
office, therefore, petitioner was held in a state of kidnapp after dismissal of the 
charges in Atlanta, Georgia. Since a certified copy of a grand jury's indictment 
was absent on March 28, 1956, petitioner should not have been removed from 
the jurisdiction of Atlanta, Georgia and the complainant and witnesses from the 
District of Columbia should have appeared in Atlanta, Georgia personally, a 
condition precedent to removal to the jurisdiction claiming the defendant in the 
absence of a grand jury indictment. It is further urged that Rule 5(a) was not 
complied with by the Georgia officials, failure of complaince with this Constitu- 
tional prerequisite was 2 violation of the due process clause of the Fifth Amend- 
ment, 

Petitioner contends he was denied effective assistance of court-appointed 
trial counsel. The records reflect that petitioner maintained his innocence and 
was prepared to go to trial until counsel showed lack of interest in the case. One 
type of misconduct on the part of counsel which vitiates a conviction is the failure 
to render conscientious service. It is clear that the right to counsel me ans 
the right to conscientious services of the counsel. United States v. Wright, 176 
F. 2d 376 (C.A. 2). Thus the right to counsel guaranteed by the Constitution 
contemplates the service of an attorney devoted solely to the interest of his 
client. Von Moltke v. Gillies, 332 U.S. 708. 

The duty to provide conscientious service applies equally to those hired 
by a client and those appointed by a court to represent a client who cannot afford 
a lawyer. Cannon 4 of the Cannons of Professional Ethics provides: 

"A lawyer assigned as counsel for an indigent prisoner ought not to ask to 
be excused for anytrivial reason, and should always exert his best efforts in his 


y * 
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behalf." The duty of lawyers to represent indigent persons accused of crime 
has existed under Anglo-American jurisprudence for hundreds of years. See, 
Drinker, Legal Ethics (1953) p. 62. This duty arises out of the need for the 
services of persons able to represent members of the ee accused of crime 
who cannot afford counsel of their own choosing. 

Petitioner reluctantly entered a plea of guilty to a crime ‘of which he took 
no part in because of the lack af effective counsel. A plea of guilty to a crine 
is a very serious matter since, by the plea, the accused admits all elements 
of the offense and waives most possible objections he may have. For this 
reason to be valid the plea must be entered freely and with a full comprehen- 
sion of the consequences. It is becaise it is known that innocent men may 
sometimes plead guilty that the law requires an accused to be fully appraised of 
his rights and the consequences of his plea of guilty, when he makes such a plea. 
It is clear that under such circumstances a plea of guilty to the charge was 
entered because petitioner was not secured in his feeling of the effective assis- 
tance of court-appointed counsel, and this feeling was the result of counsel's 
feeling of doubt and explanantion of many witnesses for the government who 
would testify against petitioner. Counsel seemed worried also about an alleged 
statement which the Georgia police contend were (sic) made to them by peti- 
tioner, in Atlanta, yet counsel knew the statements, even if made, were not 
signed and could not have been admitted in evidence because of the delay in 
arraignment. It makes no difference to the accused when he feels that he will 
not get effective counsel to defend him at a trial, whether this feeling is induced 
by statement by his counsel that he is not competent to try the case on actions 
by his counsel leading him to believe, out of personal considerations, that he 
doesn't want to try the case. In either event the plea is not freely?! entered. 

It is made under circumstances which prevent the accused from making the intelli- 
gent and free decisions which the law contemplates he will make. 


3/In Herman v. Claudy, 350 U.S. 116, 76 S. Ct. 223 (1955) the Supreme Court 


said: "Our prior decisions have established that: A conviction following trial 
or on a plea of guilty based on a confession extorted by violence or by mental 


coercion is invalid under the Federal Due Process Clause. (Emphasis added) 
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It is to be noted (contrary to what court-appointed counsel has alleged in 
the past) that this is not a case in which petitioner has admitted his guilt, nor 
it lucid that a plea of guilty was well suggested. It is amply clear that a proper 
investigation was not conducted by court appointed counsel. Counsel did not at- 
tack the original arrest of petitioner in Atlanta; the dismissal of the charge in 
Atlanta; the subsequent extradiction to Washington, D. C., the release of petitioner 
in Washington on May 1, 1956 for failure of the Grand Jury to return a True Bill; 
petitioner's subsequent arrest the following day for the same charge; the failure 
of the government to produce a complaint and many other infirmities calculated 
to deprive petitioner of a fair trial and due process of law. 

A plea of guilty must be entered freely and with full awareness of the conse- 
quences. If this is misapprehension or confusion is connected with the plea, ade- 
quate grounds are provided for "collateral" attack upon the plea, Ex parte Atkinson, 
81 F. Supp. 300 (E.D. S.C., 1949); United States v. Monte, 100 F. Supp. 209 (E.D. NY,1951). 

In view of the foregoing, it is urged that the records and the files do not con- 
clusively show that petitioner is not entitled to relief, therefore, petitioner moves 
this Court to grant a prompt hearing on the motion in compliance with the foregoing 
statute (62 Stat. 967 (1948), as amended; 63 Stat. 105 (1949); 28 U.S.C. Sec. 2255 
(Supp. v. 1952)), and appoint counsel to represent petitioner and that petitioner be 
present at the hearing. | Respectfully submitted, 


/s/ James E. Smith 
Petitioner (Reg. No. 17650) 
Box 25, Lorton, Virginia 


I, James E. Smith, being first duly sworn under oath, according to law, depose and 
say that I have read the foregoing motion and affidavit by me subscribed and that 
I know the contents thereof, the matters and facts stated therein are true and those 
matters stated therein upon information and belief, I believe to be true. 

/s/ James E. Smith, Petitioner 


State of Virginia } — 
County of Fairfax) ~~ 


84 [Filed January 24, 1958] ORDER 
Upon consideration of the "Motion to Vacate Sentence Pursuant to 28 U.S.C. 
2255 Memorandum of Law and Citation of Authority and for appointme nt of counsel" * 


4 


filed January 8, 1958, and opposition thereto, and it appearing to the Court that a 
hearing should be had thereon, it is this 24th day of Jm uary, 1958, ORDERED, that 
Ferdinand J. Mack be, and he is, hereby ordered to appear and represent defendant 
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at said hearing. /s/ David A. Pine 
JUDGE 





85 [Filed March 14, 1958] 
ORDER | 

This case came on for hearing upon a "Motion to vacate sentence pursuant 
to 28 U.S.C. 2255" and upon consideration thereof and testimony taken the 
Court finds that petitioner's claim that he was "mentally coerced" to enter a 
plea of guilty and was denied the effective assistance of counsel has not been 
. sustained. 

So far as the other points raised by petitioner are concerned the files 

ms and records of this case conclusively show that he is entitled to no relief 
under 28 U.S.C. 2255. 

It is therefore, 

ORDERED, that said motion hereinabove described be and the same is 


be hereby denied. | 
. /s/ David A. Pine 
JUDGE 
: 86 [ Filed March 24, 1958] | 
. ORDER | 
P Upon consideration of the affidavit in support of the application for leave 
to proceed on appeal without prepayment of costs, and papers annexed thereto, 
a it is by the Court, this 24th day of March, 1958, 
>; ORDERED, that the same be and they are hereby referred: to Ferdinand 


J. Mack, Esq., trial counsel, for complaince with Local Criminal Rule 92(A). 


/s/ David A. Pine 
JUDGE 


* 93 [Filed August 4, 1958 ] 
ORDER 
Upon consideration of the Order of the Court of Appeals dated duly 11, 
1958, remanding petitioner's application for leave to appeal in forma pauperis 
for reconsideration in the light of Ellis v. United States; 356 U. S. 674, decided 
subsequent to this Court's order entered April 24, 1958, denying petitioner's 
application to appeal in forma pauperis and it appearing to the Court that in 
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view of the criterion established by the Supreme Court in the Ellis decision 
for determining ‘good faith"' for the allowance of an indigent’s appeal in forma 
pauperis and particularly since this Court is unable to conclude that the issues 
raised by petitioner are so frivolous that the appeal would be dismissed in the 
case of a nonindigent litigant under rule 39(a) of the Federal Rules of Criminal 
Procedure, it is this 4th day of August, 1958; 

ORDERED, that petitioner's application for leave to appeal in forma pauperis 
be and the same is hereby granted and the order of this Court entered April 24, 
1958, denying said application be and the same is hereby vacated and held for 
naught. 

FURTHER ORDERED, that petitioner's motion for appointment of counsel 
to prosecute said appeal be and the sameis hereby granted and Ferdinand J. 
Mack, Esq., be and is hereby appointed to represent petitioner. 


/s/ David A. Pine 
JUDGE 


95 [Filed August 20, 1958] THOMAS E. O'NEILL 
ATTORNEY AT LAW 
604 WASHINGTON BUILDING 
WASHINGTON 5, D. C. 
September 25, 1956 
Smitty: 
IWwaSvery sorry to hear that you were "nervous and worried," but I am afraid 
that there is nothing I can do for you. 
In the first place there would be no ground for getting your sentence reduced. 
You were a man with a previous record. If you had been a first timer you 
would have gotten one to three years; with a second offense two to seven is 
about “par.” 
Secondly, the time for making the motion has past. Under rule 35 of the Federal 
Rules of Crim. Procedure the time for a ''Motion to reduce sentence" to be 
brought before the court must be not more than 60 days after sentencing. You 
were sentenced semetime-invkiy: June 22 
At the end of two years time you will be eligible for parole, perhaps if you 
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contact me then I may be able to do something for you. ! 


‘ Incidentally I did write to your mother and told her that you had been sentenced, 
and for her to contact you. | 
v If there is anything of a minor nature I can do for you on the outside let me 
» know and I will try to help. 
: Cordially, 


/s/ Thomas E. O'Neill 

ees. | 

1 [Filed May 3, 1957] | 
TRANSCRIPT OF PROCEEDINGS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


UNITED STATES OF AMERICA ) : 
v. ) Criminal No. 346-56 
JAMES E. SMITH ) | 
PLEA 





Wednesday, June 6, 1956 
The above-entitled matter came on for trial before JUDGE DAVID A. 
PINE and a jury at 10 o'clock a.m. 
APPEARANCES: 
» On behalf of the Government: 


HAROLD H. TITUS, JR., Assistant United 
States Attorney. 


On behalf of the defendant: 
as THOMAS E. O'NEILL, ESQ. 
2 PROCEEDINGS | 
(Following the selection of a jury and the opening statément on behalf of 
the Government, as well as a brief recess:) | 
THE COURT: You may proceed. 
MR. O'NEILL: May we approach the bench? 
THE COURT: Yes. 


» (At the bench:) 
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MR. O'NEILL: Your Honor, I just talked to the man again, and he advises 
me that he wishes to enter a plea of guilty. I think it would be probably better 
to stop the trial for this morning. 

THE COURT: Now, the jury has been sworn. He can enter his plea if 
he wants, but it will have to be in the presence of the jury. 

MR. TITUS: Yes. 

MR, O'NEILL: Yes, sir. 

THE COURT: All right. 

MR. O'NEILL: I mean, I might say this to the Court. I am trying to be on 
the safe side, Your Honor, and save a possible repercussion of what has happen- 
ed before. Counsel advised me there was some difficulty in this man’s mind 
at first as to whether he wanted to enter this plea, and I am afraid if he is 
perhaps questioned, he may sometimes say to Your Honor, in response to the 
question, "TI don't think I did it, but I am pleading because I have been advised to." 

THE COURT: So the jury had better be excused. 

MR. O'NEILL: Yes, Your Honor. 

(in open Courts) 

THE COURT: Members of the jury, we have a matter to take up which 
does not concern you, so I will ask you to retire to the jury room and remain 
there until summoned back. 

(Whereupon, the jury did leave the courtroom.) 

THE COURT: You may proceed, gentlemen. 

MR. TITUS: Your Honor, in this case, as I indicated in my opening state- 
ment, the defendant is charged with the crime of robbery by means of using 
this stick, which is the table leg in this case, and assaulting the complaining 
witness. I understand at this time he wishes to withdraw his plea of not guilty 
and enter a plea of guilty to the indictment charge. It is the crime of robbery. 

MR. O'NEILL: Your Honor, I fully advised him as to his rights to a trial, 
and at this time he wishes to, as Mr. Titus said, withdraw his plea of not 
guilty and enter a plea of guilty. 

THE COURT: James E. Smith, you are about to enter this plea of guilty 
because you are guilty and for no other reason; is that correct? 
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DEFENDANT SMITH: Right, sir. 

THE COURT: Under the circumstances, of course, the Court will accept 
the plea. 

Have the jury return to the box, because the plea will have to be taken 
before them. | 

MR. TITUS: Thank you. | 

(Whereupon, the jury returned to the jury box.) | 

THE COURT: You may proceed, gentlemen. 

MR. TITUS: May it please the Court, I have been informed that the defen- 
dant in this case wishes at this time to withdraw his plea of not guilty and 
enter a plea af guilty to the indictment, to the crime of robbery, sir. 

THE COURT: That is correct, isn't it, Counsel? : 

MR. O'NEILL: That is correct, Your Honor. 

THE COURT: Take the plea, Mr. Clerk. 

THE DEPUTY CLERK: James E. Smith, in Criminal Case 346-56 in 
which you are charged with robbery, do you wish to withdraw your plea of 


guilty heretofore entered and enter a plea of guilty to the indictment? 
DEFENDANT SMITE: I do, sir. 


THE COURT: Very well, the case will be referred in the usual way for 
presentence report, and I wish to thank you, Mr. O'Neill, for representing 
this indigent defendant by assignment of this court, and, of course, without 
compensation. 

The jury, under the circumstances willnow be discharged from further 
consideration of the case. They will resume their seats in the courtroom. 

* * * * £ &€ *& & 7 
6 [Filed September 2, 1958] Friday, March 14, 1958 

The above-entitled matter came on for hearing on motion to vacate sen- 
tence before the HONORABLE DAVID A. PINE, a judge in the United States 
District Court, at 11:35 a.m. 

APPEARANCES: 

On behalf of the Government: 


_ EDWIN T. STIRLING, Esa., i 
Assistant United States ae 
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On behalf of the defendant: 
FERDINAND J. MACK, Esq. 
* *¢+* * © *€ *& *€ 

MR. MACK: Your Honor, I would like to proceed by putting the defendant 
on the stand at this time. 

Thereupon 

JAMES E. SMITH 
the defendant, was called as a witness in his own behalf, and being first duly 
sworn and examined and testified as follows: 
DIRECT EXAMINATION 
* * *+ *£ *€ € * + 

Q. Can you tell us when that sentence was imposed? A. On June 22nd 
of 1956. 

Q Now, prior to June 22, 1956, did there come a time when you were 

arrested in Atlanta, Georgia? A. It did, sir. 

Q. Tell us the circumstances about that, will you please. A. In Atlanta, 
Georgia, I was picked up on suspicion; and the authorities in Atlanta, Georgia, 
told me at that time that if they couldn't pin the case on me down there that 
they was going to return me back to the District to stand trial for a robbery 
which I knew nothing about. 

Q When were you arrested in Atlanta, Georgia? A. I was arrested on 
March 24, 1956. 

Q All right. After you were arrested and they told you that, what hap- 
pened to you next? A. After I got a lawyer down there, the lawyer James M. 
Newsome, well, he made an investigation after he heard my story that I told 
him at the police station. After he made an investigation, why, then he told 
them to book me and try me or dismiss the case. 

Q. There came a time when they found that the charges against you down 
there were unfounded, is that correct? A. That is correct. 

Q. And did there come a time when Marshals from the District of Columbia 
came for you? A. Yes, sir. The Marshals came for me and carried me from 
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the police station before the Commissioner. 

Q. Before the Commissioner? A. Yes, sir. 

Q. And what happened there? A. The Commissioner aiked me if I 
could make bond. I told him it depended on how high my bond would be. He 
told me my bond would be ten thousand dollars, and that is = that was said in 
front of the Commissioner. 

Q. You weren't asked to waive your rights to remain there or to waive any 
other rights? A. No, sir, they didn't give me a choice. 

Q. Did there come a time when you left Atlanta for the District of Columbia? 
A. Yes, sir. 

Q. When was that? A. They carried me then before a Judge. The Judge 
asked me my name. 

Q. Where is that, in Atlanta you are talking about? A. In Atlanta. 


Q. When? A. On the following day, sir. 
Q. On the same day -- A. The same date that I went before the Commissioner. 
Q. What date was that, do you remember? A. I think it was on the 5th, as 


near as I can remember. 

Q. Go ahead. A. So the Judge asked me was I James elijah Smith. I told 
him that I were, and that is all that was said. | 

Q. Then there came a time when you were returned to the District of 
Columbia? A. That is right. ! 

Q. And where did you first go when you returned to the District of Columbia? 
A. To the Marshal's office. 

Q. What happened there? A. They fingerprinted me, and I remained there 
in the cell until the bus got ready to go back to the District Jail. 

Q. Do you recall what date that was when you first returned to the District 
of Columbia? A. That was on the 7th of April. 

Q. Then what happened? A. They carried me to the District Jail -- well, 
fingerprinted me, taken my picture, and then locked me up. = is the cell 
block that I was in in the District Jail. : 

Q. How long did you remain there? A. I remained there from the 7th until 
the 9th, sir. 

Q. Of April? A. That is right. 
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Q. And when did you leave there on the 9th of April? A. I came up here 
-- I come up before the Commissioner on the 9th, up here in the Court House 
Building, I guess. 

Q. Iam sorry. I didn’t hear that. A. They brought me from the District 
Jail in front of the Commissioner on the 9th. I remained there from the 7th up 
until the Sth. 

Q. All right. Then after you were before the Commissioner, what hap- 
pened? Where did you go? A. They carried me back downstairs in the Mar- 
shal’s Office and then back to the jail. 

Q. And how long did you remain there this time? A. I remained there 
until the 1st. 

Q. Towhen? A. The Ist. 

Q. The ist of May? A. Thatis right, sir. 

Q. And did you leave there on the Ist of May? A. Yes, sir. I left at 
1:35 on May ist. 

Q. And you were released by the authorities on that day? A. I was re- 
leased by the authorities. 

Q. And where did you go after you left the jail? A. I went on downtown, 
and I called my wife in Atlanta and told her that I was out. 

Q. Did there come atime when you were picked up again by the police? 
A. Yes, sir. On the 2nd of May I was picked up by the Marshals. So they 
told me they were Marshals, and I asked them about a warrant. Well, they 
didn’t have a warrant, I don't guess. He didn't do anything but show me his 
gum when I asked him about a warrant. 

Q. And you were returned to the jail then? A. I was returned back to the 
Marshal's Office and from the Marshal's office back to the jail. 

Q. And you were arraigned on May 3rd, the following day? A. Thatis 
right, sir. 

Q. Now, Mr. Smith, your lawyer in this case was Mr. Thomas O'Neill? 
A. That is right. 

Q.. And did there come a time when you discussed what your plea would 
be in this case with Mr. O'Neill? ‘You pleaded not guilty on arraignment, is 
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that correct? A. That is right. 

Q. Did there come a time after that when ita discussed. further with him 
what your plea should be in the case? A. Yes, sir. 

Q. Tell us when and where that discussion took place. A. When Mr. 
O'Neill advised me to plead guilty. | 

Q. When and where? A. Out here where I just came from. 

Q. The cell block? A. In the lockup out there. | 

Q. Do you recall the day? A. I think it was on the 6th. 

Q. Was that the day that your trial began? A. That is right, the 6th of 
June. Well, Mr. Thomas O'Neill, he told me that morning that he had bad 
news for me. He said that a detective who had locked me up in Atlanta and 
the FBI Agent and some other guy from Atlanta -- I don't know who they were 
-- was here to testify against me. He said they were here to ‘testify to the 
fact that I committed, that I confessed to them in Atlanta committing the 
robbery here in the District; and he said that we didn't have a leg to stand on, 
because when the FBI man and the other guy gets on the stand and testifies 
that you confessed the robbery in the District to them in Atlanta, he says, the 
jury are going to find you guilty; and when the jury finds you guilty, Judge Pine 
is not going to be lenient with you at all. He says, "You will get at least twenty- 
five years, wherein if you plead guilty, well, you will be pleading guilty to just 
plain robbery, wherein I promise you you will not get but one to three years." 

And the Marshal that was on duty at that time he told me practically the 
same thing. 

Q. Well, tell us just what he did say. A. The Marshal says, "They are 
going to take the word of the FBI Agent before they take your word, because 
am FBI Agent doesn't lie and Judge Pine is going to look at it like that." He 
says, "Innocent or not, you would rather serve one to three years as a not 
innocent man then to serve twenty-five as an innocent man, wouldn't you?" 

I didn’t give him any reply. I was thinking. And my lawyer, he comes back 
then with the same thing. And then we come in here. We are'sitting over 
there at the table, He still seemed kind of worried to me. And the Court 
was taking a recess. | 
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Q. Before you left the cell block, did you at that time make any indication 
to him that you would or would not plead guilty? A. Well, I asked him then did 
he think that I should plead guilty. Well, I said that on my way out. I said, 
"Well, you are my lawyer and you should know because I haven't been tried 
before a jury and I don’t know what the situation is."" That was on the way out. 

And so then after we come in here and when we went back out, when the 
Court had taken a recess, why, then, that is when I went along with what he 
told me. He told me to plead guilty to get one to three years. He said, You 
won't get but one to three.” 

Q. When you first had your conversation with him, was that before the 
trial began? A. No, sir. He didn't advise me to plead guilty before the trial 
began. 

Q. That was during the recess that this whole conversation took place? 
A. That is right. 

Q. And all this conversation was during one recess? A. Thatis right, sir. 

Q. How many people were in the cell block when you were talking with 
him, that room back there where you were? A. I don't recall, but I think as 
near as I can remember, it was two of us in there at that particular time. I 
am not definitely sure about it, because I wasn't paying too much attention to 
how many back there. 

Q. Who was included in the two men, yourself and who else? A. Myself 
and one more colored man, as I remember. 

Q. Well, your lawyer was back there, is that correct? A. That is right. 

Q. And you were back there? A. That is right. 

Q Was there another prisoner there? A. That is right. That is what 
I was speaking of. I think there was one prisoner in the cell, as near as I 
remember. 

Q, Who else was in there? A. My lawyer and the Marshal. 

Q. Just one Marshal? A. That is right. 

Q. Well, describe for us what he looked like, will you please? A. Well, 
now, he was short and fair looking. 

Q. Short and what? A. Short. I think his hair, kind of got thin hair like. 
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He had it slicked back, and I think he had on a suit something Similar to the 
suit that the officer over there is wearing, as near as I remember. He was 
short and stood way back on his legs. ! 

Q. Was he as tall as you? A. I wouldn't think so, sir. 

Q. How tall are you? A. I am five feet nine. : 

Q. And he was shorter than you? A. I think a fraction shorter than I. 

Q. Heavy build or light build? A. He was kind of heavy like. 

Q. How much would you estimate that he weighed? A. Well, I would say 
he weighed about 180 or 190 pounds. 

Q. That would make him fairly stocky? A. Yes, sir. — 

Q. And what color did you say his hair was? A. I think as near as I 
remember his hair was similar to yours. 


Sort of light brown? A. Something like that. 

And what about his age? A. Well, now, I would be afraid to say. 
Was he a young man or middle aged? A. Kind of middle aged like. 
Did he wear a moustache? A. No, sir, I don't think he did. 

How about eyeglasses? A. No, sir, I don't remember eyeglasses. 


Were there any distinguishing features that you can recall at this time? 

A. He looked very gay and uplifted at all times, seemed to be very happy. 
That is about all I can remember about him. 

MR, MACK: Your Honor, I wonder if we might have Mr. Oreto brought 
in at this time. 

THE COURT: Yes. 

(Mr. Oreto appeared before the witness.) 

MR. MACK: Thank you. | 

BY MR, MACK: : 

Q. Mr. Smith, do you recognize that man? A. Yes, sir, I do. 

Q. Whois he? A. He is the Marshal that was in charge out there on the 
6th when I was up here. 

Q. Is he the Marshal that you were just talking of? A. Yes, sir. He is 
the man, as near as I remember, and I don't think I would forget the way he 
looked. | 
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Q. He was in the cell block at this time? A. That is right, sir. 

Q. And what was he doing in the cell block: what were his duties, do you 
know? A. Well, he was bringing them in here and taking them back out when 
they called for them. 

Q. They had more than one Marshal as they did this morning, didn't they, 
more than just one Marshal conducting the whole procedure of bringing the 
defendants out, isn't that correct? A. When they are out there, I don't 

know, sir. The Marshal that brought me up from downstairs on the eleva- 
tor, he wasn't out there at that time. 

Q. When you are back in the cell block here, there is more than one Marshal 
around you at most times, is there not, one back there all the time and then 
one Marshal brings you out into the courtroom, is that correct? A. Thatis 
right. 

Q. Well, now, on the day that we are speaking of, June 6, what was this 
man that you just identified doing? Was he waiting back in there all the time, 
was he bringing you out as a prisoner, or just what was he doing, if you recall? 
A. As near as I remember, he was bringing us out here in the courtroom. 

Q. Was there any other Marshal in the cell block then besides him? A. 
If there were, sir, I didn't notice. 

Q. Have you related all of the conversation that took place between you 
and your lawyer and the Marshal on that day regarding your plea of guilty? 

A. Yes, sir, I think I have, sir. 

Q. Did your lawyer, Mr. O'Neill, in any way indicate to you what the 
sentence of the Court would be if you were to plead guilty? A. Yes, sir. 

He said that I would get one to three years. 

Q. If you pleaded guilty? A. That is right. 

Q. And what did he say would happen to you if you didn't plead guilty? 

A. He said I would get twenty-five years if I didn't plead guilty. 

Q. Did he in any way indicate to you what his opinion was as to the proba- 
bility of a jury verdict, whether it would be guilty or innocent? A. He said 
the jury would find me guilty. 

Q And did he say why? A. He said because they were going to take the 
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word of the witnesses before they would take mine. 

Q. Was there anything else involved in these conversations that you can 
repeat for us now? A. Well, I told him that I wasn't served with a copy of 
my indictment. He said at that time that he would look into it and see what he 
could do about it. ThenI told him about turning me loose and picking me up 
again the next day. He said that he would bring all of that ou in court when 
he got before the jury, and that is about it. 

Q. Your sentence in this case was from two to seven years, is that correct? 

A. That is right, sir. | 

Q. And subsequent to that time, did you have a conversation with Mr. 
O'Neill again? A. Since I was sentenced? 

Q. Yes. A. Well, no, sir, but I wrote him a letter toen Lorton Reformatory. 

MR, MACK: I wonder if I might have this marked, Your nee Defendant's 
Exhibit No. 1. 

THE DEPUTY CLERK: Defendant's No. 1 for Identification. 

BY MR. MACK: 

Q. Mr. Smith, I show you what has been marked Defendant's Exhibit No. 
1 for Identification. Can you identify that? A. Yes, sir. | 

Q. Whatis that? A. That is the letter which I received from Mr. Thomas 
O'Neill. 7 

MR. MACK: I would like Your Honor to look at this. 

THE COURT: You offer it in evidence? 

MR. MACE: Yes, sir. 

THE COURT: Any objection. 

MR, STIRLING: No objection, Your Honor. : 

THE COURT: It will be received. | 

BY MR. MACK: : 

Q. Mr. Smith, did you at any time, either in Atlanta, Georgia, or in 


Washington or any other place, tell anyone in regard to the crime which you 
were charged with in Criminal No. 346-56 that you were guilty or that you 
had committed the crime? A. No, sir. i 

Q. Is there anything else that you would like to tell the Court in regard 
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to your motion this morning to set aside your sentence that you feel the Court 
should be told of? A. Well, no more than what you have already brought out, 
sir. 

Q. Nothing else that you think you might add that might be helpful to the 
Court? A. Nothing that I can think of, sir. 

MR. MACK: I have no further questions. 

CROSS EXAMINATION 

BY MR. STIRLING: 

Q@. Mr. Smith, when were you first dissatisfied with your attorney? A. 
On the day when I came up to get my time, why, I got two to seven years in- 
stead of one to three when he promised me faithfully that Judge Pine would 

only give me one to three years if I entered a plea of guilty and saved the 
Court's time. 

Q. If you had gotten one to three years, then, you wouldn't have been dis- 
satisfied with him? A. Well, no, sir, I wouldn't have been dissatisfied with 
him because he would have kept his word. 

Q. In other words, you are dissatisfied with him because you got more 
sentence than you expected? A. I got more sentence than what he told me I 
would get. 

Q. He promised you would only get one to three years, is that correct? 
A. That is right. 

Q. And the Marshal also told you you would only get one to three years? 
A. That is right, sir. 

Q. And in all your papers that you filed in this Court you never said any- 
thing about the Marshal coercing you or telling you to plead guilty before. 
Why is that? A. Well, sir, I think that in the last motion that I filed, sir, 
that you will find that I did mention the Marshal's name in the motion. 

Q. When did you file that motion? A. I filed that motion on January 6, 
1958, this year. 

Q. And you mentioned the name of the Marshal that coerced you, did you 
say? A. I didn't mention the name, sir, because I didn't know it, but I think 
I mentioned something about the Marshal. 
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Q. What do you mean, you think? Did you write this motion yourself? 
A. I did, sir. | 

Q. Then you know whether or not you did. Did you complain that the Mar- 
shal had told you to plead guilty? A. As near as I remember now, I did, I 
think I did. Iam not definitely sure, but it was my intention to do so. 

Q. I now show you the motion which we are hearing filed January 8, 1958, 
and this is your handwriting, is it? A. No, sir, that is not my handwriting. 

Q. You told me that you had written that motion. Did you write it or not? 
A. Could I explain it to you, sir. 

MR. MACK: I don't think there is much to be gained as to who wrote it if 
he had somebody write it for him. : 

THE COURT: Overruled. : 

MR. STIRLING: I don’t care who wrote it. 

THE COURT: You may pursue that line of investigation He first said he 
wrote it. Now he said he didn't. 


i 


THE WITNESS: In preparing it, sir, I writes it down on some more paper. 
And by my handwriting being so bad and since I has a nervous condition from 


thyroid gland, I trembled so I couldn't write it properly, plain enough, as to 
present it before the Court; and that is why I got the other fellow to recopy it 
from the original that I wrote. 

BY MR, STIRLING: 

Q. Then that motion is just a copy ad what you had already written? 

A. That is correct. : 

Q. Would you point out in there where you complained of the Marshal 
telling you to plead guilty? A. If you will give mea minute, sir. Well, sir, 
since I can't find it, I guess I didn't put it in there; but it was my intention to 
do so. 

Q. You were intending to state that the Marshal also coerced you or told 
you to plead guilty? A. It was my intention. 

Q. Now, you said that you would have been satisfied with your lawyer if 
you had only been sentenced to one to three years. Was that because you were 
guilty? A. No, sir, not becuase I was guilty, sir. ! 





32 
27 Q. Then why would you have been satisfied with your lawyer if you had 
been serving one to three years on some crime you weren't guilty of? A. For 
the simple reason that I would rather, if Iam going to serve time, I would 
rather serve one to three years than an innocent man to serve five years and 
still be innocent. 

Q. You were sure that if you were tried you would have been found guilty? 

MR. MACK: I don't think he said that. He said that that is what he was 
told. 

THE COURT: It is proper cross-examination. Overruled. 

BY MR. STIRLING: 

Q. But you were not guilty of the crime? A. No, sir, I was not guilty of 
the crime. But if my lawyer advise me, the Cart attorney told me, is to repre- 
sent me, to see that I got due process of law; by me being a layman and not 
knowing law, then the Court appointed him to represent me to that effect. 

Q. When you came into Court on the 6th of June, 1956, before His Honor, 
His Honor asked you the following question: 

"James E. Smith, you are about to enter this plea of guilty because you 
are guilty and for no other reason; is that correct? 

28 “DEFENDANT SMITH: Right, sir." 

That wasn’t the truth, is that correct, is that what you saying now? A. 
Not on my behalf, sir, no, sir. 

Q. Did you write your attorney subsequent to receiving this sentence in 
this case? After you had been sentenced in this case, you wrote your attorney? 
A. I did, sir. 

Q. How many letters did you write him? A. I don't remember writing 
but one, sir. I think I had written him one letter. 

Q. In these letters, did you express dissatisfaction with your attorney? 

MR. MACK: I think the letters speak for themselves, Your Honor. 

THE COURT: I sustain the objection. You may offer them after they have 
been identified. 

BY MR. STIRLING: 

Q, Can you identify that letter? A. Yes, sir, I know it is my handwriting, 
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anyway. : 

Q. And you wrote that letter to your attorney? A. I did, sir. 

MR. STIRLING: May this be received in evidence. | 

MR. MACK: I have no objection.’ 

THE COURT: It will be received as Respondent's Exhibit No. 1. 

BY MR. STIRLING: 

Q. In that letter you stated you hope your lawyer would work as hard at 
getting your sentence reduced as he did before. What did you mean by that? 
A. Would you say that again, sir. 

Q. In that letter you state -- that letter, I believe, is requesting him to 
move for a reduction of sentence -- I hope you will or words to that effect -- 

MR, MACK: I think we ought to have the exact langauge. 

THE COURT: Let me read it through first. Then I will, give it to you. 
All right. Now, you may make your inquiry. 

BY MR. STIRLING: 

Q. In this letter you say to your lawyer, "And if you will work on this like 
you did at first, I do believe you can get this time cut." What did you mean 


by that? A. Well, now, I really meant that I did want him to waik on getting 
me atime cut. Well, when my case first started off, it seemed to me he was 
working very hard to my interest in the case, but at the Feary ‘last, he lost all 
interest in the case. 


Q. You never told your attorney that you were guilty? A. You said did 

I tell him I was guilty. 

Q. Yes. A. No, sir, I did not tell him in direct speaking that I was guilty, 
but I told him that I would enter a plea of guilty after he had | ‘advised me to 
plead guilty. 

Q. Did you give your attorney the names of any witnesses that you thought 
would be helpful in your defense? A. Well, yes, sir, I did. | 

Q. Did you mention the name or give him the name of one Mattie Johnson? 
A. I did. | 

Q. What was the purpose of that? What would Mattie Johnson have testified 
to in your trial? 
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MR. MACK: Your Honor, if he is trying to go into the question of guilt 
or innocence, I don't think it is appropriate at this time. He has already stated 
at the early stages of the proceeding, in his opinion, his lawyer was exercising 
diligent effort on his behalf, and I don't think or don't see that this helps us 
in any way with the issue before Your Honor. 

THE COURT: He is claiming, as I understand it, that he was coerced into 
pleading guilty. 

MR, MACK: Yes, sir. 

THE COURT: And this is cross-examination on that testimony. I think 

I will allow the latitude and will permit that question if the District Attor- 
ney wishes to pursue it. 

BY MR. STIRLING: 

Q. What would Mattie Johnson have testified to, in your opinion? A. Well, 
now, that is impossible for me to say, sir, what she would have testified to. I 
was merely trying to establish my alibi that I was not in the District when the 
robbery happened since I was charged with it. I don't know what she would 
have testified to, because I didn’t see her and I am not a mind-reader or magician 
or something like that. 

Q. Do you know whether or not your attorney interviewed this witness? 

A. He said he did, sir. I only have his word for it. It seems as though his 
word wasn't very good. 

MR. STIRLING: I believe that is all I have, Your Honor. 

REDIRECT EXAMINATION 

BY MR. MACE: 

Q. I don't know if I asked you this, Mr. Smith. What was your reason 
for entering a plea of guilty before this Court? A. My reason for entering 
a plea of guilty was to receive a lighter sentence at the advice of my lawyer 
at that particular time. 

**¢ * *¢ *€ * * * 


JOSEPH G. ORETO 
* * * * *&£ * * * 


DIRECT EXAMINATION 
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BY MR, STIRLING: 

* * * *€ * * & * : 

Q. Where were you employed in June of 1956? A. The Marshal's Office. 

Q. Recalling June 6, 1956, do you remember where you were at that day? 
A. No, sir. 

Q. Do you recall ever seeing this defendant? A. No, sir. 

33 Q. Do you recall ever advising him to enter a plea of guilty in a case? 
A. No, sir. 

Q. Have you ever advised any defendant in your custody to enter a plea 
of guilty? A. No, sir. 

* *£* * & &¢ &€ € & 
CROSS EXAMINATION 
* * * ¢ &€ &€ * & 

Q. How tall are you, Mr. Oreto? A. Five foot nine. 

Q. How much do you weigh? A. 198, 200. 

Q. Is that what you weighed in June of '56, do you know? A. Approximately. 

Q. When a prisoner is awaiting trial on a trial date, what are your duties 
in the cell block, your duties of the Marshal in the cell block? A. I stay with 
the prisoner until the time he comes to court. 

Q. Is there more than one Marshal around at that time or just one prisoner? 
A. Well, there can be. It all depends on how many we have assigned to the court. 

34 There can be two, can be one, but usually two, one with a judge and one 
with the prisoner. 

Q. And you don't recall ever seeing this man before? A. I don't. 

Q. Do you know what the customary sentence for robbery is before this 
Court, before Judge Pine? Does he have a customary sentence that you know of? 
A. Iknow His Honor, but I don’t know what he customarily does. 

Q. Do you know what the law permits as a sentence au ia in this 
jurisdiction? A. Five to fifteen it can be. 

Q. Have you ever heard of a twenty-five year sentence for robbery? A. 


I haven't heard it passed since I have been here. i 
* * &* *€ * *& * | 
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THOMAS E, O'NEILL | 
* * *¢£ *£ *€ &¢ + * 
DIRECT EXAMINATION 

BY MR. STIRLING: 

Q. Will you state your name, sir? A. Thomas E. O'Neill. 

A. Are you a member of the Bar of this Court? A. Yes, Iam. 

Q. Were you a member of the Bar of this Court in April, May, and June 
of last year? A. Yes, I was. 

MR. MACK: '56 is the year. 

MR, STIRLING: Excuse me, 1956. 

BY MR. STIRLING: 

Q. Were you appointed to represent James E. Smith, the defendant sitting 
at the table, ina case? A. Yes, Iwas. My recollection is that it was on the 
3rd of May 1956. 

Q. And as a result of that appointment, what investigation or what work 
did you do in preparation of the defense? A. Well, I remember this case very 
well. It was quite searching, because I got a number of different leads from 
the defendant at the time; and for one thing, he told me that there was another 
matter pending against him or he thought another matter was pending against 
him for larceny. And he said, "I couldn't have been at the scene of the alleged 

crime because I was currently in jail." So I went and checked that, and that 
proved to be false. I thereupon -- 

THE COURT: What proved to be false, Mr. O'Neill? 

THE WITNESS: The fact that there was another indictment or something 
pending against him and the fact that he was in jail at the time of the alleged 
commission of the crime. That proved to be false through a search of the 
records at the Municipal Court and, I believe, the D. C. Jail. 

THE COURT: So both statements that h¢made were false? 

THE WITNESS: Yes, Your Honor, to the best of my knowledge. He might 
have been misunderstood in so far as the truth of the things were concerned, 
but they were materially false in any degree. I then went back to see him, and 
I told him about this. He said, 'Well, I remember now, I was at Mattie Johnson's 
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apartment and she lives out in Alexandria."" SoI called Mattie Johnson who 
did appear in the phone booth and told her I wanted to talk to her. (booth ~ sic) 
So I made an appointment, and on one evening I went out and saw her and asked 
her if she had visits from Mr. Smith. So she said -- : 

Q. Let me interrupt you just a minute. Did you say that he told you he 
was at Mattie Johnson's at the time when the crime was charged? A. That 

was another thing that he told me. So I went out there and checked with 
her and she said, Well, yes, Mr. Smith has been to the house, but he was not 
friendly with me to any degree and, as a matter of fact, at the time he was in 
the house I was trying to get rid of him because he was drunk." And I re- 
freshed her memory with the thing. I spent about an hour, pulled out calendars, 
and I said, "Are you sure he wasn't there on this date?" She said, "No, he 
was only there once, I don't remember the day," but it wasn't in the evening 
as he alleged. And I also checked another statement of his. He said that a 
Viola Skinner had something against him and that she had gotten a television 
set or he had gotten her a television set -- excuse me -- he had gotten her 
television set and she had gone to the police. I think this was actually in con- 
nection with the first matter which I mentioned as to wh ether or not something 
was pending against him. | 

I attempted to get ahold of Viola Skinner to check the truth or falsity of 
this statement and was unable to ascertain her whereabouts at all, even though 
I did inquire in the block or neighborhood in which she was alleged to have 
lived. I went back to the defendant after checking these two leads and I asked 
him, "Well, what are we going to do?" I told him about what these poeple said, 

especially Mattie Johnson. He said, ''Why does she say that?" neither 
affirming nor denying that he had told a falsehood. So I proceeded forward to 
check a few other matters, the principal of which was the fact that I went to 
the store of the complaining witness. And this was Mr. Thomas Joseph, I 
believe, and he was the one who was alleged to have been struck on the head 
and robbed of the money belonging to Mr. Slyman. So I ascertained from this 
visit with him that he knew Mr. Smith since Mr. Smith had worked for him and 
he was positively certain in his own mind that it had been Mr. Smith who had 
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beaten him on the head or struck him on the head because he was able to make 
positive identification, I believe, although I can't state this for a fact, that when 
the beating did occur, Mr. Thomas fell and as he looked up he saw positively 
the defendant who had worked for him. And I was unable to shake this statement. 

And there were certain other matters, I imagine, of a routine nature which 
I did check but elude my recollection at the present. 

Q. Were you prepared to go to trial in this case? A. I definitely was. 

As a matter of fact, we came into the Court. The jury was sworn, as the 
record will show, and there was a recess upon Government motion. 

39 Q. Did you during that recess or prior to trial or at any time promise 
the defendant that if he would enter a plea of guilty he would only get a sentence 
of one to three years and that if he did not plead guilty he would get twenty-five 
years? A. I never made any representation even bordering that in any manner 
whatsoever. 

Q. You never undertook to tell him what sentence he would get if he pled 
guilty or if he stood trial?) A. No. I did make some statements concerning 
what sentences are meted out. I said they generally run somewhere around three 
years. Some fellows have gotten one to three years. It canrun higher or lower, but 
I made no statements as to what my idea of the sentence he would get would be. 

©. Now, you say that the trial started and then a recess was called. What 
transpired during that recess? What did you do during that recess? A. During 
the recess I had a talk with Mr. Titus, and he was going out to get this instru- 
ment, I guess it would be the club which was used in the alleged crime; and he 
asked me quite frankly, "Are you really going to trial on this thing,what have 
you got?" So I went back into the room and I said, "There are all these wit- 
nesses that are appearing.’”’ I said, "You haven't given me anything to go on 
at this point." I said, "Are you still maintaining in the face of all this evi- 
dence that you are still innocent? Here is what they are going to do out 

40 there? Do you maintain you are still innocent?"" And I might say what 
I didn’t say, to clarify this. I didn’t say, to clarify this, "Don't tell me you 
are innocent.” 
MR. MACK: I don’t think what he didn't say is material. 
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39 

THE COURT: Sustained. 

THE WITNESS: I merely said that this is what was going to happen and 
did he still maintain his innocence. So I thereupon went into a discussion. I 
said, "You know, the judges aren't too happy with people who come into court, 
have no evidence for themselves, and are proven guilty. It might be better for you 
if you are guilty to admit it now." So he hemmed and hawed back and forth; and 
finally he said, and I remember this vividly, he said, "Yes, I did it." So then 
he says, "What do Ido?" He was very nervous; and I said, "Well, I can't tell 
you what to do." And I alluded to a situation which happened in Municipal 
Court about a year before. I said, "I told the defendant to plead guilty once and 
it created no end of difficulty for me over there," and, I said, I am never going 
to do that again.” So lI said, "If it is in your mind that you want to enter a plea 
of guilty, I think this might be advisable at this time. Go ahead and enter it." 
I said, "It is your judgment, your deciSion." And so he says, "Well, I will enter 
a plea of guilty." And then we came out, as Your Honor a a in open 

court; and he was asked the standard questions. 

THE COURT: I don't remember. 

MR. STIRLING: I believe that is all I have of this witness, Your Honor. 

CROSS EXAMINATION ! 

BY MR. MACK; 

Q. Mr. O'Neill, you filed an affidavit in regard to this matter, did you not? 
A. Yes, sir, I did. ! 

Q. Do you recall stating in paragraph 10 the following: ace with 
regard to the allegations contained in the Motion For Leave to File Petition 
For Writ of Audita Querela, as to lack of interest on the part of Counsel, and 
lack of diligence, and other charges, Counsel is prompted to pose the question} 
"I wonder why he say that."" What did you mean by that? A. Well, that was the 
standard reply I got from Mr. Smith. Prior to the time I made that statement, 
at the end of my prayer, Mr. Smith and I had very amicable relations, and I 
would come back with a story to him about what these people had said that 
he told me to check with and he would always say, "Why does she say that, why 
do he say that?" So then after after all my checking into the matter, 
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42 I posed the matter into him, why he did say that, that I hadn't done my 
good job here. 

Q. Is that your answer? A. That is. 

Q. You told Mr. Smith that the Court would not tend to be lenient with 
him if he were not to plead guilty and if he were to be found guilty, is that 
correct? A. No, that is not correct. 

Q. Will you tell me what you just did say? A. I told him that the courts 
generally don’t want to give mercy -- although these aren't the words -- want 
to give mercy to a person who has come in and wasted the tine of the court 
when they know they are guilty and a chain of evidence is produced against them. 
And I went on to say that this is, of course, your right to trial, but since no evi- 
dence has been produced, that I can’t really enter into this thing other than 
cross-examination and more or less firm up the case. I said that there might 
be a reconsideration at this point on your own moral judgment. 

Q. Well, in your affidavit, paragraph 8, didn't you state: "The Judge is 
not goint to be lenient with you if you are guilty and a parade of witnesses goes 
out there and reiterates all the details of the crime." You said that to him, is 
that correct? A. I would say I said substantially that, but there some other 

43 following. 

Q. Then you also told him that in your experience the common sentence 
for the crime with which he was charged on a plea of guilty was approximately 
three years, is that correct? A. About that. I said the common sentence. 

Q. And you told him that from what you had seen and from what the Assis- 
tant U. S. Attorney had told you that, in your opinion, he would probably be 
found guilty on the evidence that was before the Court, is that correct? A. 
Yes, that is correct. 

Q Mr. ONeill, Mr. Smith had told you, had he not, that he had not made 
the statements that were attributed to him to these people that were coming 
up from Atlanta? A. Yes, he did. 

Q. And you knew at that time, did you not, that those statements would 
not be admissible in the trial of the case? A. Can I answer that question by a 
brief explanation? The main purpose of this questioning sentence in there was 


e4 





41 
the fact that I knew that Mr. Thomas Joseph -- 

Q. You might answer my question first. 

THE COURT: Let him explain it. Overruled. : 

THE WITNESS: That Mr. Thomas was going to appear in court. I saw 
him there and I saw the other people. It was not any one person's statement 
which I said was going to be admitted. It was the whole picture generally 
which led me to converse with him on this subject. : 

Q. You knew the statements such as you knew existed would nat be admis- 
sible in court in the trial of the case? | 

MR, STIRLING: I object to this qrestion. He never said he knew it was 
admissible or not. 

THE COURT: He is asking him the question. 

THE WITNESS: Again to digress a bit in lawyer-like fashion for one moment. 
I had neverthought about the admissibility or inadmissibility of them. I was natural- 
ly going to interpose a standard objection to anything that appeared which would be 
objectionable. I didn't know the form in which it would be admitted because I 
hadn't seen the statements or the form, I should say, in which it was introduced. 

* * *¢ © * * € * ! 

THE COURT: The defendant's complaint in this case ; principally that he 
was coerced into pleading guilty. That complaint has not been sustained by the 
defendant. He was given effective assistance of counsel by a men ber of the 
bar who was assigned to represent him and did represent him as a matter of 
public duty and without compensation. ! 

The other points that he raises are not substantial; and there being no sub- 
stantial questions established and the motion to appeal in forma paupéris being 
taken not in good faith, as that term has been defined by the Court of Appeals, 
the motion will be denied. 

The counsel for the Government will prepare an order accardingly. 

I wishto thank you, Mr. Mack, for performing this public duty for this 
defendant. I trust you will not be on trial next time for failing to represent 
him adequately. 


MR. MACK; I hope not, Your Honor. 
* *¢ * © € © * * 
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QUESTION PRESENTED 


Where the testimony at the hearing on appellant’s motion 
to vacate and set aside sentence showed that court appointed 
counsel, prior to trial in the District Court, advised appellant 
that if he were guilty, as he had admitted to counsel, his sen- 
tence would likely be less if he pled guilty than if he were found 
guilty after a trial; that the usual sentence in such a case was 
about three years; that the case for the defense was practically 
non-existent; that counsel indicated a willingness to go for- 
ward with the case; that the decision on the matter was left. 
entirely up to appellant; appellant chose to, and did, enter a 
plea of guilty to the indictment charging robbery because he 
was guilty and for no other reason; and that appellant re- 
ceived a more severe sentence than he had expected; in the 
opinion of the appellee, the following question is presented: 

1. Is the District Court’s finding after an evidentiary hear- 
ing on appellant’s motion to vacate and set aside sentence, that 
appellant was not coerced into pleading guilty, and that he was 
ably and effectively represented by his court appointed counsel, 
clearly erroneous and manifestly wrong? 

@) 








L The District Court’s finding that appellant was effectively rep- 
resented and that his plea of guilty was not coerced was 
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DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 3, 1956, appellant was charged in an indictrhent 
filed in District Court with the crime of robbery (22 D. C. 
Code Sec. 2901) (J. A. 1). After trial commenced on June 6, 
1956, appellant, represented by court appointed counsel, with- 
drew his plea of not guilty and entered a plea of guilty. 'This 
plea was entered after the Court ascertained from appellant 
that the plea was being entered because appellant was guilty 
and for no other reason (J. A. 19-21). On June 25, 1958, ap- 
pellant was sentenced to a term of imprisonment of from two 
to seven years (J. A. 2). 

On April 19, 1957, appellant filed, on his own behalf, a “Mo- 
tion for Leave to File Petition for Writ of Audita Querata”. 
In this motion he elaimed that no indictment had been. fe- 
turned against him,’ and that his plea of guilty had been 


*It is apparent from the face of the record that petitioner's alfegation 
regarding the indictment is inerror. The records disclose that he was 
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coerced. Thereafter, on May 1, 1958, appellant’s trial counsel 
filed an affidavit relative to matters raised by appellant’s mo- 
tion of April19. On May 3, 1958, the District Court, treating 
the motion as one filed under 28 U.S. C. Sec. 2255, denied the 
motion. (J. A. 3-7). Appellant then, on May 20, 1958, filed 
a “Motion To Vacate and Set Aside Sentence Under Title 28 
Section 2255 U.S.C.” (J. A. 7-11). This motion repeated 
the allegations of petitioner’s motion of April 19, 1957, and 
also raised an issue regarding his arrest. (J.A.3, 15). The 
District Court denied this motion on the grounds that it was 
a second or successive motion, and that the files and records 
showed the appellant was not entitled to relief (J. A. 11). 
See footnote 1, supra. a Fa 

On January 8, 1958, appellant filed another motion to vacate 
sentence pursuant to Title 28, Section 2255, U. S. C. (J..A. 
11). In this third motion he reiterated the previous com- 
plaints regarding his arrest, indictment, and the way in which 
his counsel had advised him (J. A. 12)2 On January 24, 1958, 
the trial judge granted a hearing on the motion of January 8, 
1958, and appointed counsel to represent appellant. An evi- 
dentiary hearing was held on March 14, 1958 (J. A. 21-41). 

At the evidentiary hearing to determine whether appellant's 
plea of guilty had been coerced at trial by his counsel, appellant 
testified as to facts surrounding his arrest in Atlanta, transfer 
to Washington, and arrest, release, and later arrest here (J. A. 
22-24). He stated that at trial his counsel and a Deputy 
United States Marshal told him to plead guilty (J. A. 25). 
Appellant said that his counsel and the Deputy Marshal told 


§ndicted before he was arrested. and returned to this jurisdiction in ac 
cordance with the law. The Grand Jury subsequently presented an ig- 
noramus on the charge of violation of Title 18 U. S. C. $1078 (Flight to 
avoid prosecution), not for 22 D. C. C. Section 20901 for which he is now 
imearcerated. Subsequently, an indictment charging violation of 22 D.C. C. 
Section 2901 was handed down, and appellant was arrested and arraigned 
upon that charge, to which indictment he later pled guilty. ; 
. * Appellant also complained that the Georgia authorities, who arrested 
him for a local robbery, failed to comply with Rule 5(a), Federal Rules 
Criminal Procedure. Obviously, this contention is frivolous, and has no 
bearing on the indictment and plea of guilty in the District Court here, even 
if the contention had merit. Appellant was represented in Atlanta by a 
‘lawyer whom appellant apparently considered very effective (J. A. 13). 
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him he would receive:'a: sentence of one to three years:if) he 
entered a plea of guilty, and that. he would get: twenty-five 
years if he was found guilty -(J..A. 25, 28).* Appellant stated 
that his counsel agreed to bring up the alleged errors in the 
arrest and arraignment procedures when the case got, before 
the jury (J. A.29). On cross-examination, appellant said that 
he was first dissatisfied with his counsel when, upon his plea of 
guilty, he received a sentence of two to seven years, rather than 
of one of three years as he had hoped (J. A. 30). Appellant 
also said he lied when he told the trial judge, in open court, that 
he was pleading guilty because he was guilty and for no other 
reason (J. A. 32). He insisted that he had personally au- 
thored the motion which he filed on January 8, 1958 (J. A. 31). 

Joseph G. Oreto was the Deputy U.S. Marshal mentioned by 
appellant. .Mr. Oreto swore that he never advised appellant 
to plead guilty (J. A. 35). : 

Appellant’s trial counsel, Mr. Thomas E. O’Neill, told of his 
efforts to discover evidence or witnesses for the defense, and 
of his inability to do so because information furnished him by 
appellant was fabricated or worthless (J..A..36, 37). On the 
day of trial, after the opening argument of the prosecution, 
counsel advised appellant. of the posture of the case, the pros- 
pects of success, the usual sentence in such cases, and indicated 
that judges were often more lenient with guilty persons who 
pled guilty, than with guilty persons who maintained that 
they were innocent and were found guilty after a long trial 
(J..A. 39, 40). Trial counsel did not tell appellant to plead 
guilty; appellant arrived at that decision of his own volition 
(J. A. 39). Counsel did not promise appellant that he would 
get one to three years if he entered a plea (J. A. 38). Also, 
appellant admitted his guilt to his trial counsel (J. A. 38), 
although he claimed at the hearing that he was innocent 
(J. A. 32). . 

At the conclusion of the hearing the trial judge found that 
appellant had been effectively represented by counsel; that ap- 
pellant’s plea was not coerced; and that the files and records. of 


®*Mtle 22, $2901, D. C. Code, provides for imprisonment of not less than 
six months nor more than fifteen years. he 
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the case conclusively showed that appellant's other contentions 
entitled him to norelief (J. A.17)~ - 


STATUTE INVOLVED 


Title 28 U.S. C. Section 2255, provides: 


Federal custody; remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to be 
released upon the ground that the sentence was imposed 
‘in violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to im- 
pose such sentence, or that the sentence was in excess of 
the maximum authorized by law, or is otherwise subject 
to collateral attack, may move the court which imposed 
the sentence to vacate, set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to no 
relief, the court shall cause notice thereof to be served 
upon the United States Attorney, grant a prompt hear- 
ing thereon, determine the issues and make findings of 
fact and conclusions of law with respect thereto. If the 
court finds that the judgment was rendered without ju- 
risdiction or that the sentence imposed was not author- 
ized by law or otherwise open to collateral attack, or that 
there has been such a denial or infringement of the con- 
stitutional rights of the prisoner as to render the judg- 
ment vulnerable to collateral attack, the court shall 
vacate and set the judgment aside and shall discharge 
the prisoner or resentence him or grant a new trial or cor- 
rect the sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at the 
hearing. 7s 


“In his present appeal before this Court, appellant urges only the point 
of ineffective assistance of counsel. 
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The sentencing court shall not be required to‘enter- 
tain a second or successive motion for-similar relief.on 
behalf of the same prisoner. | 

An appeal may be taken to the court of appeals from _ 
the order entered on the motion as from a final judg-__ 
ment on application for a writ of habeas corpus. - 


SUMMARY OF ARGUMENT 


Appellant’s claim that his plea of guilty was coerced and that 
his counsel was ineffective were rebutted and denied in a full 
evidentiary hearing on a Section 2255 motion. Substantial 
evidence was introduced to show that appellant’s plea was 
knowingly, understandingly, and voluntarily made. The Dis- 
trict Court properly found that appellant entered his plea 
voluntarily and without coercion, and that he was effectively 
represented by his court-appointed counsel. Appellant has not 
carried his burden of showing that the District, Court’s order 
is clearly erroneous or manifestly wrong. 


ARGUMENT 


bi 


The District Court’s finding that appellant was effectively 
represented and that his plea of guilty was not coerced was 
clearly correct 


Appellant contends that he was ineffectively represented by 
his counsel at trial because, as he alleges, counsel told him to 
plead guilty, even though he was innocent; counsel promised 
him he would only get one to three years rather than twenty- 
five years; and counsel did not show any interest or diligence 
in the case. After appellant filed his third motion containing 
these allegations, the trial judge granted him a full evidentiary 
hearing (J. A. 16). At the conclusion of the hearing, the Dis- 
trict Court found that appellant’s allegations were without 
merit, and denied the motion. This ruling was proper. 

The nature of the collateral attack allowed by a motion un- 
der U.S.C. Title 18, Section 2255, is equivalent to that allowed 
by the ancient'writ of habeas corpus. Adams‘v. United States, 
95 U.S. App. D. C. 354, 222 F. 2d 45 (1955). In this case the 
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trial judge granted an evidentiary hearing as to the alleged 
ineffectiveness of counsel at the trial, and after hearing testi- 
mony, entered his findings on the issue-(J.A.41). ‘These find- 
ings are not to be disturbed or overruled on appeal unless they 
are shown by the appellant to be clearly erroneous. Due re- 
gard shall be given to the opportunity of the trial court to 
judge the credibility of the witnesses. Rule 52 (a), F. R. 
Civil P.; United States v. Oregon State Med. Soc., 343 U. S. 
326, 332 (1952) ; Shaughnessy v. United States ex rel., Accardt, 
349 U. S. 280, 282; Ellison v. Splain, 49 App. D. C. 99, 261 F. 
247 (1919); Cranor v. Gonzales, 226 F. 2d 83, 94, (9th Cir. 
1955), cert. denied, 350 U. S. 935; Paul v. Waters, 204 F. 2d 
510 (10th Cir. 1953) ; Palakiko v. Harper, 209 F. 2d 75, 89 (9th 
Cir. 1953) If there is substantial evidence to support the 
trial court’s findings after the introduction of conflicting testi- 
mony at the hearing on the motion those findings should not be 
disturbed unless clearly erroneous or manifestly wrong. The 
burden of showing that the trial court’s findings are clearly 
erroneous or manifestly wrong is a heavy one.* Elkson v. 
Splain, supra; Williams v. Overholser, 80 U.S. App. D. C. 235, 
151 F. 2d 457 (1945) ; Thomas v. United States, 234 F. 2d 815 
(6th Cir. 1956). As Mr. Justice Frankfurter observed in his 
opinion in Brown v. Allen,’ when dealing with the prior actions 
of the District Judges in matters relating to the writ of habeas 
corpus, “here, as elsewhere in matters of judicial administra- 
tion we must attribute to them the good sense and sturdiness 
appropriate for men who wield the power of a federal judge.” 
At the hearing, the following facts were developed. Appel- 
lant’s trial counsel described his conduct of the case prior to, 
and during, trial. He had investigated thoroughly all leads, 
alibis, and evidence called ‘to his attention by his client. All 
information furnished by the defendant, after diligent investi- 


* United States v. Hayman, 342 U. 8. 205, 200 (1952) ; Rule &1 (a). (2) 
F. BR. Civil P. make it clear that the Civil Rules apply to appeals from 
proceedings under Section 2255. 

“It may be observed that this case differs from the usual case presented 
to this Court based on these same allegations in that here appellant does 
not seek a hearing on his claims, but after 2 hearing, seeks to have the trial 
jadge’s findings overruled. 

‘7 $44 U. 8. 448, 501 (1958). 
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gation by counsel, proved to be fabricated or unproductive 
(J. A. 36-38). . There appeared to be no evidence to introduce 
on. behalf of the defendant other than vigorous cross-examina- 
tion of prosecution witnesses (J. A. 40). Counsel. told. his 
client what,.in his opinion, the usual sentence for this crime 
was (J..A. 38,40). Appellant finally admitted to his counsel 
that he had-committed the robbery (J. A. 6, 39). Counsel 
then pointed out, quite properly, that trial judges are fre- 
quently more lenient with guilty persons who admit their guilt 
than with guilty persons who maintain their innocence and are 
found guilty after a long trial (J. A. 6, 39, 40). See United 
‘States v. Edwards, 152 F.. Supp. 179, 186 (1957).* Counsel, 
after outlining the situation to his client, advised him as in- 
dicated above, and stated his willingness to go forward with 
the trial (J. A. 6, 38). The decision as to whether or not to 
plead guilty was left directly up to appellant. Such practical 
advice and conduct have been recognized as tactically accept- 
able. Mitchell v. United States, —— U.S. App. D. C.——, 
___. F, 2d —— (No. 14,198, decided June 12, 1958) cert. 
denied, —— U.S. ——, (October 13, 1958, 27 L. W. 3114). 
Counsel had refused to tell his client to plead guilty because 


of a previous unfortunate experience with that course of ac- 
tion. Counsel tried, therefore, to forestall the very situation 
which now confronts this Court (J. A. 6, 39), and at the trial 
made a statement to that effect to the trial judge before appel- 
Jant entered his plea. (J. A. 20.) Out of an abundance of 
caution the trial judge thereafter, out of the presence of the 
jury, asked appellant: 


The Court. James E. Smith, you are about to enter 
this plea of guilty because you are guilty and for no 
other reason ; is that correct? 

Defendant SmirH. Right, sir. (J. A. 20.)° 


~~ ©agrmed, Edwards v. United States, —— U. 8. App. D. C. —>' 26 
¥. 2a 707 (1958), cert. denied, — U. 8. —— (October 14, 1958, 27 L. W. 
S114). . 23 

*'™he record (J. A. 20) indicates that the nature of the charge was an- 
nounced, counsel indicated he had explained it to appellant, and appellant 
stated his plea was voluntary and because he was guilty. Rule 11, ¥. B 
Orim. P., was therefore fally and completely complied with. _ 
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_ The test as to whether there has been ineffective assistance 
of counsel is whether the assistance of counsel reduced the pro- 
ceedings to a farce and a mockery of justice.’ Bad tactics, mis- 
take, improvident strategy, erroneous predictions as to future 
matters, and reasonable appraisals by counsel do not amount 
to ineffective assistance of counsel. To entitle appellant to 
relief the entire set of events, viewed as a whole, must have 
reduced the proceedings to a farce and a mockery of justice. 
And the burden upon the petitioner is much heavier when he 
has pled guilty in the trial court. Edwards v. United States, 
—— U.S. App. D. C. ——, 256 F. 2d 707 (1958); cert. denied, 
—_— U. S. —— (October 14, 1958, 27 L. W. 3114). As this 
Court pointed out in the Mitchell case: “Bad judgment, or 
even good but erroneous judgment, may result in adverse ef- 
fects. These are simple facts of trial; they are not justiciable 
issues.” 

Appellant now reiterates in this Court his contention below, 
which, in essence, is that he was coerced into his plea of guilty 
by his counsel because counsel did not advise him of every tenu- 
ous legal implication and possibility that might arise if the 
prosecution were put to its proof (Br., p. 5; J. A., pp. 15, 16). 
This is clearly not ineffective assistance of counsel, nor determi- 
native of whether counsel coerced a plea of guilty. Edwards v. 
United States, supra. Certainly, statements by counsel as to 
what the usual sentence for such a crime might be do not con~ 
stitute coercion. In fact, appellant seems to be disgruntled and 
dissatisfied with his counsel primarily because he received & 
more severe sentence than he anticipated (J. A. 30). 

Appellant’s present allegations to the contrary notwithstand- 
ing, his plea of guilty was voluntarily entered by him at trial. 
A plea of guilty is deemed to be voluntarily made if it is under- 
standingly made, that is, whether the party entering the plea 
understands the meaning of the charge, what acts amount to 
to being guilty, and the consequences of pleading guilty. £d-- 
wards v. United States, supra. It is clear that appellant made 
his. plea understandingly. In fact, his motion filed January 
8, 1958 (J. A. 11), which is the basis for his presence in this. 
Court, demonstrates on its face that appellant has a highly. 
developed grasp of legal principles; a firm understanding of 
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the law; and a surprising legal perspicacity. Appellant con- 


firmed, insisting under oath, that this motion was the product 
of his own mind and hand exclusively (J..A..31).” A study 
of this motion alone renders any: allegation that appellant did 
not, understandingly enter a ples. of guilty patently ‘unbeliey- 
able. .See United States v. Newman, 126 F.Supp. % (D. C- 
D.C. 1954). 3 ie 

In this case, appellant entered a plea of guilty after being 
well grid reasonably advised by his court appointed counsel. 
His plea was entered voluntarily and understandingly, and was 
the product of his own free will. It was announced by him, in 
open court, to be made because he was guilty and for no other 
reason, His counsel, now, after appellant received @ more 
severe sentence than he hoped for, has been put through the 
rigors of himself being placed on trial for his conduct of the 
case. He has had his integrity. questioned and his character 
assailed. As this Court has pointed out recently: * 

It has been, repeated so, many times as to’ become 
axiomatic that: convicted felons almost, unanimously 
relish the prospect of putting to public judicial test, the 
competency of their erstwhile defenders. 

By xepudiating counsel after. hopes for lenient punishment, 
have failed to materialize, convicted persons often seek to have 
their cases tried over and over again. Dorsey v. Gul, 80 U.S. 
App. D. C..9, 148 F. 2d 857. (1945), cert. denied, 325 U.S, 890 
(1945). Such a course of action becomes even, more attractive 
with the passage of time as the evidence of the prosecution 
dims, and becomes increasingly difficult or impossible to mar- 
shal, In the Mitchell case *-it was also observed that: 

No reputable member of the bar would, nor indeed 
should, undertake es a. public duty the defense of an ac- 
eused, if the courts were to permit the client thereafter 
to institute,. by allegations as to trial tactics, a public 
inquiry imto the. professional competence of the lawyer. 

*.On the other hand, appellant has maintained that he is an unlettered 
layman, confused by his counsel’s legal questions (J. A. 9). He stated he 
was @ “layman,” “not knowing law” (J. A. 82). The paradox is apparent, 
and the conclusion obvious. 


™ Mitchell v. United States, supra, p. 5, slip opinion. 
4 Mitchell v. United States, supra, p. 11, slip opinion. 
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In fact, appellant, having been granted a full evidentiary hear- 

ing by the trial judge, has had a greater opportunity to sustain 
’ his claim than was necessary. This Court, in Monroe v. Huff, 
79 U.S. App. D. C. 246, 145 F. 2d 249 (1944), affirmed a sum- 
mary denial of a petition for habeas corpus relief which con- 
tained allegations similar to those in this case. In disposing 
of the matter, this Court said: 


There is nothing to show that he did not profit by his. 
plea, for he might have been given a maximum of five 
years. But even if he gained nothing by the plea it 
would not follow that his decision was unwise; and even 
if it was unwise it would not follow that it was not in- 
telligently made. The substance of his allegations is 
that he pleaded guilty on the advice of his counsel and 
received a longer sentence than both hoped. If that 
were sufficient to show that his plea was not intelligently 
made few, if any, convictions and sentences on pleas 
of guilty would be valid. A mere disappointed expec- 
tation of great leniency does not vitiate a plea. 


Throughout, appellant has failed to demonstrate that the 


findings of the trial judge, after the evidentiary hearing on the 
motion below, are erroneous in any way. The allegations 
made in this Court are but repetitions of appellant’s earlier 
baseless contentions, which have been determined adversely 
below. Appellant has not sustained his burden of demonstrat- 
ing error in the ruling of the District Court on the hearing. 


CONCLUSION 
Wherefore, it is respectfully submitted the order of the Dis- 
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